






























































































































































































































































































































































































































































































































































The Respondent offered evidence that the brakes were examined 
and the necessary adjustments were made to the brakes. The mechanic, 
Thomas H. Gann, who had worked in the same pit area as Mr. Bradley, 
testified that upon receiving a complaint from Mr. Bradley, he would 
check and adjust the brakes (Tr. 67, 68). He did not find anything 
wrong with the brakes, nor did he receive a complaint from anyone 
else about them (Tr. 67). 

The Respondent also showed that it was normal procedure to use 
the pan when stopping the scraper. Mr. Meyer, a scraper operator, 
who worked the same shift as Mr. Bradley, testified that any brakes 
would only serve to slow down a fully-loaded scraper. This necessi
tated the use of the pan to stop a scraper (Tr. 43). Mr. Meyer also 
testified that he had operated Mr. Br9dley's scraper for a few days 
and during this time, he had no trouble stopping the scraper (Tr. 
43). 

The president of the union local, Mr. Couch, who operated the 
same scraper as Mr. Bradley, but on a different shift, testified that 
he had no trouble with the brakes. He also said a brand new fully
loaded scraper going down a hill would very seldom be stopped by 
using only the brakes (Tr. 81); thus, it is quite common to use the 
pan when stopping the scraper (Tr. 87). 

The mechanic, Mr. Gann, also explained why the scraper was on 
blocks on Monday, October 4, 1977. He indicated that the scraper 
had been in good working order on the previous Friday when he had 
last-checked it (Tr. 70). It was only over the weekend that a prob
lem developed and when it was discovered, it was repaired immediately 
(Tr. 70, 75, 76, 77). 

I thus find that Universal was properly maintaining and repairing 
the brakes on the 627 Cat scraper. It should be noted that not only 
did each of the three union witnesses speak favorably as to Universal's 
regard for the safety of its employees and the maintenance of its 
equipment (Tr. 58, 71, 82), but the mine in question had recently won 
a safety award for its low occurrence of accidents (Tr. 83, 90). 

Universal maintains that the discharge of Mr. Bradley had nothing 
to do with his safety complaints (Tr. 88, 105). Under his contract, 
Mr. Bradley was classified as a probationary employee. This meant 
that Universal had 60 days to evaluate the performance of Mr. Bradley 
to determine whether he was qualified to continue working with the 
company, and thus gain membership in the union (Tr. 20, 87, 116). If 
the company during this time period, makes a determination that an 
individual has not performed satisfactorily, they have a right to_ 
release him under the contract (Tr. 87). As a consequence of this 
contractual relationship, Universal argues that Mr. Bradley was 
properly discharged as an employee whose performance during his 
probationary period did not merit continued employment (Tr. 116). 
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In support of its position, Universal presented evidence that 
Mr. Bradley was not operating his scraper properly. Three witnesses 
testified that he carried the pan too high, which could cause the 
machine to overturn (Tr. 45, 46~ 92, 102). Also, there was testimony 
that the Applicant would drive over large rocks which could damage 
the machine's transmission (Tr. 52). Furthermore, three witnesses 
testified that not only would Mr. Bradley repeatedly get his machine 
stuck in the mud; but on a few occasions would intentionally attempt 
to do so (Tr. 47, 48, 49, 53, 68, 93, 108). Also, there was testi
mony presented that the Applicant would take excessively long work 
breaks (Tr. 50, 51, 72, 92); not punch out when his machine was being 
repaired (Tr. 52, 60); and his behavior was generally uncooperative 
(Tr. 43, 93, 100, 102, 104). The foregoing evidentiary presentation 
was not only proffered by the company's vice president of operations 
and pit foreman, but it is also noteworthy that these observations 
were made by two of Mr. Bradley's fellow employees who worked in the 
same pit area with him. It is noted that when the company was having 
meetings where they reviewed Mr. Bradley's probationary status, they 
did not even discuss the Applicant's safety reports during such meet
ings (Tr. 89). 

I find from the foregoing that the evidence indicates that 
Mr. Bradley was fired because he was not operating his scraper prop
erly, he had poor relations not only with management but also with 
his fellow employees, and his behavior was generally uncooperative. 

Based on the foregoing, I find that Applicant has failed to 
carry its burden of showing he was discharged because of safety 
complaints. The case is accordin~s~-~~ [. 

Issued: April 25, 1979 

Distribution: 

Charles C. Moore, Jr. 
Administrative Law Judge 

David B. Rogers, Esq., Smith, Lewis & Rogers, Haden Building, 
901East Broadway, Columbia, MO 65201 (Certified Mail) 

N. William Phillips, Esq., Attorney at Law, 103 North Market 
Street, Box 69, Milan, MO 63556 (Certified Mail) 

George J. Anetakis, Esq., Frankovitch & Anetakis, 334 Penco 
Road, Weirton, WV 26062 (Certified Mail) 

Administrator for Coal Mine Safety and Health 

Standard Distribution 
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION 
OFFICE OF ADMINISTRATIVE LAW JUDGES . 

4015 WILSON BOULEVARD 
ARLINGTON, VIRGINIA 22203 

April 27, 1979 

SECRETARY OF LABOR, Civil P~nalty Proceeding 
MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 

Petitioner 
v. 

OLD BEN COAL COMPANY, 
Respondent 

Docket No. VINC 79-119-P 
A.O. No. 12-00329-03004-V 

Old Ben No. 2 Strip Mine 

DECISION 

Appearances: Rafael Alvarez, Esq., Office of the Solicitor, U.S. 
Department of Labor, Chicago, Illinois, for Petitioner; 
Edmund J. Moriarty, Esq., Chief Counsel, Old Ben Coal 
Company, Chicago, Illinois, for Respondent. 

Before: Chief Administrative Law Judge Broderick 

STATEMENT OF THE CASE AND FINDINGS OF FACT 

This is a civil penalty proceeding. Respondent is charged with 
a single violation of the mandatory standard contained in 30 CF~ 
77.1710(g) occurring on April 12, 1978. A hearing was held in 
St. Louis, Missouri, on April 10, 1979. Joseph Hensley testified for 
Petitioner. Robert Tooley and Dale Wools testified for Respondent. 
At the conclusion of the hearing, each party waived its right to file 
proposed findings of fact and conclusions of law. 

The facts are essentially not in dispute. ANSCO, Inc., was con
structing a bucket building on Respondent's premises under a contract 
with Respondent. The building was intended to be used for maintenance 
and repair of the buckets which Respondent used in extracting coal. 
On April 12, 1978, one of ANSCO's employees was observed working 15 
to 20 feet in the air standing on an I-beam on the side of the build
ing. He was not wearing a safety belt and there was danger of his 
falling. 

The contract between Respondent and ANSCO provided that ANSCO 
was to erect the building for a fixed sum according to certain 
specifications. Under the terms of the contract and in carrying it 
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out, ANSCO was independent of any control by Respondent. Its 
employees were supervised by its own supervisor and Respondent did 
not hire, fire, direct or control them in their duties. There were 
no employees of Respondent close to the area where the allegeq vio
lation occurred except Dale Wools, Old Ben mine inspector, who 
accompanied the Federal inspector, Joseph Hensley. When the vio
lation was observed, Hensley told Wools that he was writing a cita
tion and Wools told the ANSCO employee to come down. The ANSCO 
supervisor was not in the immediate vicinity at that time. The 
employee admitted that he had been instructed to wear a safety belt, 
but thought he could finish his job before the supervisor returned. 

On April 11, 1978, Inspector Hensley was at the same site and 
noticed ANSCO employees in elevated places without safety belts. 
Hensley discussed this situation with the ANSCO supervisor who 
promised to instruct his men about the requirements for safety 
belts. No citations were written as a result of these occurrenc~s. 

ISSUES 

1) Whether Respondent, a coal mine operator, is responsible in 
a penalty proceeding under the Federal Mine Safety and Health Act of 
1977 fer violations which involve only the employees of an independent 
contractor. 

2) If so, what is the appropriate penalty? 

STATUTORY PROVISIONS 

Section llO(a) of the Federal Mine Safety and Health Act of 1977 
provides: 

The operator of a coal or other mine in which a viola
tion occurs of a mandatory health or safety standard or who 
violates any other provision of this Act, shall be assessed 
a civil penalty by the Secretary which penalty shall not be 
more than $10,000 for each such violation. 

Seciion 3(d) of the Act provides: 

'Operator' means any owner, lessee, or other person 
who operates, controls or supervises a coal or other mine 
or any independent contractor performing services or con
struction at such mine. 

REGULATION 

30 CFR 77.1710 provides in part: 

Each employee working in a surface coal mine or in the 
surface work areas of an underground coal mine shall be 

272 



required to wear protective clothing and devices as indicated 
below: 

* * * * * 
(g) Safety belts and lines where there is danger of fall

ing * * * 

THE REPUBLIC STEEL AND COWIN CASES 

On April 11, 1979, the day following the hearing in this case, the 
Commission issued its decisions in Secretary of Labor, Mine Safety and 
Health Administration (MSHA) v. Republic Steel Corporation, Docket Nos. 
MORG 76-21 and MORG 76X95-P (79-4-4) and in Secretary of Labor, Mine 
Safety and Health Administration (MSHA)· v. Cowin and Company, Inc., 
Docket No. BARB 74-259 (79-4-5). Both of these cases arose under the 
Federal Coal Mine Health and Safety Act of 1969. The 1969 Act defined 
"operator" as "any owner, lessees or other person who operates, controls 
or supervises a coal mine." In Cowin, the Commission held that Cowin 
and Company, a construction contractor under contract with a coal mine 
owner "was an 'oper;-.tor' of a 'coal mine' under the 1969 Act***·" In 
Republic, the Commission held that "as a matter of law under the 1969 
Act an owner of a coal mine can be held responsible for any violations 
of the Act committed by its contractors." 

The legal issue here is therefore a narrow one: Does the specific 
inclusion in the 1977 Act of independent contractors within the defini
tion of operator affect the liability of coal mine operators for vio
lations of such contractors? The fact that an independent contractor is 
an "operator" and thus liable under the Act for safety violations, does 
not necessarily exclude the liability of the coal mine operator, as the 
two Commission decisions clearly illustrate. I interpret the decisions 
to give the Secretary discretion under the 1969 Act to assess a penalty 
for a violation committed by an independent contractor against the 
contractor or against the mine op.erator. The fact that a contractor is · 
an operator by explicit statutory language rather than by construction, 
should logically not limit the Secretary's discretion. The legislative 
history does not support Respondent's position that Congress intended to 
limit or withdraw the liability of coal mine operators for acts or 
omissions of independent contractors. See JOINT EXPLANATORY STATEMENT 
OF THE COMMITTEE OF CONFERENCE, S. REP. NO. 95-461, 95th CONG., 1st 
SESS. (1977), reprinted in LEGISLATIVE HISTORY OF THE FEDERAL MINE 
SAFETY AND HEALTH ACT OF 1977, at 1315. 

CONCLUSIONS OF LAW 

1. Respondent, Old Ben Coal Company, is liable as a matter o~ law 
under the Federal Mine Safety and Health Act of 197°7 for violations of 
safety standards committed by its contractor, ANSCO, Inc. 
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2. On April 12, 1978, Respondent violated the safety standard 
contained in 30 CFR 77.1710(g), because the employee of ANSCO was 
not required to wear a safety belt when working on a high place. 

3. The violation was serious, since it could have resulted in 
a fatality or serious injury. 

4. The evidence does not establish. that the violation resulted 
from Respondent's negligence. The employee in question was not 
directly or indirectly under Respondent's control. I do not accept 
the position that a violation of a safety standard is negligence per 
se. Such a position makes the specific inclusion of negligence as 
a criterion for determining the amount of the penalty, nonsensical. 

5. Respondent is a large operator. There is no evidence that 
a penalty will have any effect on its ability to continue in business. 

6. There is no evl.dence concerning Respondent's previous history 
of violations. 

7. Respondent demonstrated good faith in attempting to achieve 
rapid compliance after being notified of the violation. 

I conclude, based on the above findings of fact and conclusions 
of law, and considering the statutory criteria in section llO(i) of 
the Act, that an appropriate penalty for the violation is $750. 

ORDER 

WHEREFORE Respondent is ORDERED to pay within 30 days of the date 
of this decision the sum of $750 as a penalty for the violation found 
herein to have occurred. 

t3 . - #1 

J 
/ 12' 

c-1//,1.,l.. .~ ./{ "" ,·v iv-vt-&/(_ 
James A. Broderick 

· Chief Administrative Law Judge 

Distribution: 

Edmund~· Moriarty, Esq., Attorney for Old Ben Coal Company, 125 
South Wacker Drive, #2400, Chicago, IL 60606 (Certified mail) 

Rafael Alvarez, Esq. and Miguel Carmona, Esq~, Trial Attorneys, Office 
of the Solicitor, U.S. Department of Labor, 230 South Dearborn Street, 
Chicago, IL 60604 (Certified mail) 

Assistant Administrator, MSHA, U.S. Depart~ent of Labor, 4015 Wilson 
Boulevard, Arlington, VA 22203 
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION 
OFFICE OF ADMINISTRATIVE LAW JUDGES 

4015 WILSON BOULEVARD 
ARLINGTON, VIRG INJA 22203 

SECRETARY OF LABOR, 
MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 

Petitioner 

v. 

SEWELL COAL COMPANY, 
Respondent. 

April 30, 1979 

.. . 

: . 

Civil Penalty Proceedings 

Docket No. HOPE 78-619-P 
A.O. No. 46-03859-02033V 

Docket No. HOPE 78-620-P 
A.O. No. 46-03859-02034V 

Sewell No. 1-A Mine 

Docket No. HOPE 78-516-P 
A.O. No. 46-03467-02040V 

Docket No. aoPE 78-661-P 
A.O. No. 46-03467-02068V 

Docket No. HOPE 79-202-P 
A.O. No. 46-03467-03008 

Meadow River No. 1 Mine 

Docket No. HOPE 78-662-P 
A.O. No~ 46-01477-02075V 

Docket No. HOPE 78-680-P 
A.O. No. 46~01477-02073 

Docket No. HOPE 79-203-P 
A.O. No. 46-01477-02020V 

Sewell ?fo. 4 Mine 

DECISION AND ORDER APPROVING SETTLEMENT 

The captioned penalty enforcement proceedings were assigned 
to the Presiding Judge in February and March 1979. Notices of hearing 
and pretrial orders were issued between February 28 and March 27, 
1979. On April 18, 1979, the Secretary filed a motion to approve 
settlement of all 44 violations in the amount of $115,000.00. 
In support thereof, the Secretary showed the following: 

1. Within 30 days of approval, respondent will pay 
one hundred and fifteen thousand dollars ($115,000.00) 
in settlement of the violations -- the amounts to be 
allocated among the individual violations at the 
discretion of the Presiding Judge. 
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2. The Office of Assessments has, at the request of 
counsel for the Secretary, had a Connnittee of 
Assessment Specialists review all of the violations. 
As a result of that review the Committee has 
determined that payment of $115,000.00 in penalties 
is a reasonable and appropriate resolution in this 
instance of all of the violations charged. 1/ 

3. None of the violations involved in these charges 
actually resulted in death or disabling injuries 
to any miner, and, in fact, no injuries were sus
tained by any miner as a result of any of these 
violations. 

4. The vice-president of Sewell Coal Division of the 
Pittston Coal Group 2/ has provided a letter stating 
these matters were brought to his personal attention, 
that they are a subject of continuing concern, and 
that he has instructed his safety director to take 
necessary steps to minimize delays in taking remedial 
action especially on unsafe roof conditions and 
accumulations of combustibles, including where 
necessary disciplinary action against supervisory 
personnel. 

5. The settlement provides for an average penalty of 
over thirty-five hundred dollars ($3,500) for each of the 
32 unwarrantable failure violations. 

6. Of the 12 citations, one originally assessed at $240.00 
(No. 7-0309) has been withdrawn for the reasons stated. 
The other 11 were issued during the coal strike of 
1977~1978. The amounts assessed totalled $1,316~00. 
The Secretary states ~he gravity and negligence in
volved in these violations was considered minor 
because very few employees were available to observe 
or correct the conditions or to be exposed to the 
hazards created. 

1/ The record shows the amount originally assessed by the 
Asses.sment Office was $213,056.00. The amount now approved for 
settlement, is approximately 54% of the amount initially proposed. 

J:./ .The Pittston Company, owner of Sewell Coal Company, is 
one of the largest coal producers in the United States. 
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7. With respect to the fourteen (14) violations 
originally assessed at ten thousand dollars ($10,000.00) 
the Secretary concluded that "some of these were 
over assessed". In addition it is urged that with 
respect to several of these violations "the inspectors' 
failure to keep detailed notes on their inspections 
could cause the Secretary evidentiary problems 
should each violation be the subject of an adversary 
evidentiary hearing." 

8. The Secretary urges I consider "substantial reductions" 
from the proposed penalties for the two roof control 
violations cited in Orders Nos. 7-159 and 7-161 in 
Docket No. HOPE 78-620--P. As the Secretary notes: 
"The physical evidence to establish that violations 
of 75.200 occurred would probably necessitate 
reliance on circumstantial evidence and opinion, 
in that, if in fact any timbers had been_ set in the 
fall area, they were covered by falls themselves and 
direct observation was impossible." 

Based on the presiding Judge's independent evaluation_and de 
novo review of the circumstances, 3/ including the gravity and 
negligence indicated, as well as the other statutory criteria, 
I find the amount proposed for settlement should be allocated 
as set forth in Exhibit A, Schedule of Penalties. 

The premises considered, _I conclude the total amount pro
posed for settlement as allocated is in the public interest and 
in furtherance of the purposes and policy of the Act because of 
(1) the factors recited in the parties' motion; (2) the fact 
that my evaluation indicated it is' unrealistic to expect litigation 
would result in any substantial increase in any of the settlement 
·amounts; (3) the absence of any assurance that forcing these 
matters to trial would be m~re productive in terms of voluntary 

I 

3/ Counsel for the parties are to be commended for the 
cooperation furnished the Presiding Judge in making this evalua
tion. I wish to commend also my law clerks for their prompt, 
dedicated and perceptive responses to my demands for development of 
facts necessary to enable me to make the overall evaluation and 
detailed review of each violation deemed necessary to ensure 
compliance with the Congressional mandate. As a result of the 
hard work and cooperation of all concerned, the Presiding Judge 
has been ab_le to dispose of 107 violations paid or withdrawn 
since April 5, 1979. 
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long-run compliance than prompt approval of the penalties pro
posed. In this connection, I find it significant that the 
operator has undertaken to institute disciplinary action against 
errant supervisors for non-compliance with th~ roof control 
and combustible accumulations standards. 

Accordingly, it is ORDERED that the motion to approve 
settlement be, and hereby is, GRANTED. It is FURTHER ORDERED 
that the operator pay the agreed upon penalty of $115,000.00 
on or before Wednesday, May 30, 1979, and that, subject to pay
ment, the captioned petitions be DISMI D. 

Issued: April 27, 1979 

Distribution: 

Gary W. Callahan, Esq., Sewell Coal Company, The Pittston Coal 
Group, Lebanon, VA 24266 (Certified Mail) 

Edward H. Fitch, Trial Attorney, Office of the Solicitor, U.S. 
Department of Labor, 4015 Wilson Blvd., Arlington, VA 22203 
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EXHIBIT.A 

SCHEDULE OF PENALTIES 

DOCKET ORDER/CITATION STANDARD GRAVITY NEGLIGENCE AMOUNT .. r .... 
-M-~19 7-0158 75.200 Serious High degree of $2000 

ordinary negligence 

78-620 7-159 75.200 Serious High degree of $1000 (See ,,a, 
ordinary negligence supra) 

7-161 75.200 Serious High degree of 
ordinary negligence $1000 (See ~8, 

supra) 
7-164 75.200 Serious High degree of 

ordinary negligence $2000 

79-202 7-0309 75.1101-10 --- --- Withdrawn 

78-516 7-25 75.200 Serious High degree of $3000 
ordinary negligence 

7-43 75.200 Serious High degree of $2000 
ordinary negligence 

78-661 7-0354 75.400 Extremely Gross negligence $7000 
serious 

7-0423 75 .• 400 Serious High. degree-· of .$3000 
ordinary negligence 

7-0455 75.1403-6 Serious High degree of $3000 
(b) (3) ordinary negligence 

7-0456 75.1403-6 Serious High degree of $3000 
(b) { 3) ordinary negligence 

7-0457 75.1403-6 Serious High degree of $3000· 
{b) (3) ordin~ry negligence 

7-0482 75.1725{a) Non-serious High degree of 
ordinary negligence $1000 

..... 



DOCKET O~~R/CITATION STANDARD GRAVITY NEGLIGENCE AMOUNT 
\{ () f E 

78-661 7-0483 75.200 Extremely serious Gross negligence $9000 
(cont.) 

78-662 7-0262 75.200 Extremely serious Gross negligence $5000 (See 114, 
supra) 

7-0270 75.200 Extremely serious Gross negligence $5000 (See 114, 
supra) 

7-0306 75.200 Serious Ordinary negligence $1000 (See 117, 
supra) 

7-0338 75.200 Extremely serious Gross negligence $6000 (See 114, 
supra) 

7-0343 75.200 Non-serious Minimal negligence $ 500 (See 117, 
supra) 

7-0344 75.200 Non-serious Minimal negligence $ 260 (See 117, 
supra) 

7-0369 75.200 Very serious Ordinary negligence $3500 (See 117, 
supra) 

7-0431 75.400 Very serious Gross negligence $3000 (See 114, 
supra) 

7-0466 75.200 Extremely serious Gross negligence $10000 (See 114, 
supra) 

7-0552 75.400 Extremely serious Gross negligence $6000 (See 114, 
suEra) 

7-0524 75.1722(a) Very serious Gross negligence $3000 (See 114, 
suEra) 

, 

7-0533 75.400 Very serious Gross negligence $3000 (See 114, 
supra) 

. \~) ~t·: .. >~ .. ;;:: .. ::Jir: 1~.: : .. <' :;::·:~ .•. · . 
;:!'.:·: 



DOCKET ORDER/CITATION STANDARD GRAVITY NEGLIGENCE AMOUNT 
\\0~1: 78- 62 
(cont.) 

7-0568 75.400 Very serious Gross negligence $3000 (See 114, 
supra) 

7-0689 75.200 Extremely serious High degree of $9000 
ordinary negligence 

1..:io111 75.400 Extremely serious Gross negligence $5000 (See 114, 
supra) 

7-0766 75.200 Extremely serious High degree of $5000 (See 117, 
ordinary negligence supra) 

78-680- 8-0027 75.400 
(See 116, 

Non-serious Ordinary $ 100 

supra) 8-0028 75.200 Non-serious Ordinary $ 100 

8-0029 75.200 Non-serious Ordinary $ 100 

8-0030 75.400 Non-serious Ordinary $ 115 

8.-0031 75.400 Non-serious Ordinary $ 100 

8-0032 75.400 Non-serious Ordinary $ 110 

8-0033 7r:.. .200 Non-serious· Ordinary $ 130 

8-0034 ~·.:;,. 400 Non-serious Ordinary $ 110 

8-0035 75.200 Non-serious Ordinary $ 130 

8-0036 75.400 Non-serious Ordinary $ Tl5 

8-0037 75.200 Non-serious Ordinary $ 130 



DOCKET 

79-203 

ORDER/CITATION 

044007 

044446 

044558 

STANDARD 

75.200 

75.200 

75.200 

GRAVITY 

Serious 

Serious 

Serious 

NEGLIGENCE 

Gross-negligence 

Gross negligence 

Gross negligence 

Total 

AMOUNT 

$1500 (See 114) 

$1500· (See 1[4) 

$2500 (See 1{4) 

$115,000 



FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION 
OFFICE OF ADMINISTRATIVE LAW JUDGES 

4015 WILSON BOULEVARD ' 
ARLINGTON, VIRGINIA 22203 

APR 3 0 1979 

SECRETARY OF LABOR, 
MINE SAFETY AND HEALTH 
ADMINISTRATION {MSHA), 
On Behalf of LARRY J. HORN, 

Applicant 
v. 

PONTIKI COAL CORPORATION, 
Respondent 

. . Application for Review of Acts 
of Discrimination 

Docket No. PIKE 79-9 

Pontiki No. 1 Mine 

DECISION 

Appearances: Thomas P. Piliero, Esq., Office of the Solicitor, 
Department of Labor, for Larry J. Horn, Applicant; 
William H. Howe, Esq., Loomis, Owen, Fellman & 
Coleman, Washington, D.C., for Respondent. 

Before: Administrative Law Judge Michels 

This is a proceeding under section 105 of the Federal Mine Safety 
and Health Act of 1977 brought by the Mine Sa'fety and Health Adminis
tration {MSHA) on behalf of the Applicant, Larry J. Horn. Mr. Horn 
has alleged that the Pontiki Coal Corporation, which he has named as 
Respondent in this proceeding, discriminated against him in connec
tion with a safety dispute at Respondent's Pontiki No. 1 Mine. 

On October 24, 1978, MSHA filed an application for temporary 
reinstatement of Mr. Horn in his employment with Respondent. Tbe 
application included a finding by MSHA on behalf of the Secretary of 
Labor that the complaint filed by Mr. Horn alleging discrimination 
was not frivolously brought. Thereafter, Acting Chief Administrative 
Law Judge Broderick ordered that the Pontiki Coal Corporation rein
state Mr. Horn to a comparable position·at the Pontiki No. 1 Mine at 
the rate of pay and the same or equivalent work duties assigned him 
immediately prior to his discharge. 

Respondent, in answer to that order, disputed the factual basis 
of the application, alleged that the case was frivolously brought, and 
generally took issue with the appropriateness of the reinstatement. 
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A hearing was held in Prestonsburg, Kentucky, on April 10, 1979, 
at which both sides were represente<;l_· by counsel. 

"· 
At the outset of the hearing, Applicant•s counsel advised that 

the parties had reached a mutually acceptable settlement agreement 
(Tr. 2). The terms of this agreement were then placed on record: 

* * *. Both parties agree to mutual exchange and general 
release of any and all claims whatsoever arising out of 
Mr. Horn's employment with Pontiki Coal Corporation. 
Pontiki Coal Corporation agrees to, one, tender the 
amount of $14,000, payable to Larry J. Horn on this 
day, April 10, 1979. Two, to expunge from Mr. Horn's 
employment record all references to the circumstances 
surrounding his discharge of May 9, 1978. Three, to 
tender payment pursuant to the order of temporary rein
statement dated October 26, 1978, in full satisfaction 
of said order. The tender will be up to and including 
April 10, 1979. 

Larry J. Horn agrees, one, to withdraw his allega
tion of discrimination and complaint filed with MSHA on 
June 1, 1978. Two, to authorize the Secr~tary of Labor 
to withdraw the complaint of discrimination filed.with 
the Federal Mine Safety and Health Review Commission on 
January 8, 1979. Three, to authorize t.he Secretary of 
Labor to move for the vacation of the order of temporary 
reinstatement dated October 26, 1978, and four, that he 
has no further employment rights with Pontiki Coal 
Corporation. 

(Tr. 3). Counsel for both parties advised the court that these terms 
represent the totality of the settlement agreement (Tr. 3-4). 

Thereafter, Mr. Horn was cal led as a witness and gave .the 
following testimony in response to the court's questioning: 

Q. You did hear the terms read, Mr. Horn, and I 
assume that with your attorney you have discussed this, 
and I ask you, do you understand fully the terms of this 
settlement? 

A. Yes, Your Honor, I do. 

Q. You do understand that you are giving up and will 
not have employment rights as a result of this settlement -
re-employment rights? 

A. Yes, sir, I do. 
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Q. You understand that. Do you have any comment, or 
are you fully satisfied with this settlement? 

A. Fully satisfied, sir. 

(Tr. 6). 

On the basis of the terms of the settlement offered, and on the 
basis of Mr. Horn's understanding of and agreement with the terms of 
the agreement, the court approved the settlement. 

I find that this settlement is in accord with the remedial pur
poses of the Federal Mine Safety and Health Act of 1977. Accordingly, 
I hereby AFFIRM the settlement, as set out above. 

As specifically provided for in the settlementi Applicant's 
counsel then moved for permission to (1) withdraw Mr. Horn's com
plaint, and (2) for the court to vacate the order of temporary rein
statement. Both motions were granted at the hearing (Tr. 7). I 
hereby AFFIRM these rulings. Accordingly, 

It is ORDERED that the parties, to the extent they have not 
already done so, comply with the terms of the settlement within 
30 days from the date of this decision. 

This proceeding is hereby DISMISSED. 

Distribution: 

' ;:!f:i,~t:;,, p, 9?.!/_L;_fu_.iJ 
~Franklin P. Michels 

Administrative "Law Judge 

Thomas P. Piliero, Esq., Mine Safety and Health Administration, 
Office of the Solicitor, U.S. Department of Labor, 4015 Wilson 
Blvd., Arlington, VA 22203 

Mr. Larry J. Horn, Rt. 3, Inez, KY 41224 (Certified Mail) 

Pontiki Coal Corporation, c/o C. T. Corporation Systems, Kentucky 
Home Life Building, Louisville, KY 40202 (Certified Mail) 

William H. Howe, Esq., Loomis, Owen, Fellman & Coleman, 2020 K 
Street, NW., Washington, DC 20006 (Certified Mail) 

Special Investigations, Mine Safety and Health Administration, 
U.S. Department of Labor, 4015 Wilson Blvd., Arlington, VA 22203 
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION 
OFFICE Of ADMINISTRATIVE LAW JUDGES 

4015 WILSON BOULEVARD 
ARLINGTON, VIRGINIA 22203 

April 30, ,· 1979 

SECRETARY OF LABOR, Civil Penalty Proceeding 
MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA),. 

Petitioner 
v. 

CONSOLIDATION COAL COMPANY, 
Respondent 

Docket No. HOPE 78-433-P 
A/O No. 46-01412-02002F 

No. 7 Mine 

.DEC.ISION .. AP:E>ROVLNG. SE'.fT;LEMENT 
AND 

ORDERING PAYMENT OF CIVIL PENALTY 

Appearances: Robert S. Bass, Esq., Office of the Solicitor, Depart
ment of Labor, for Petitioner; 
Karl T. Skrypak, Esq., Consolidation Coal Company,· 
Pittsburgh, Pennsylvania, for Respondent. 

Before: Ju~ge Cook 

The Mine Safety and Health Administration (MSHA) filed a petition 
for assessment of civil penalty pursuant to section llO(a) of the 
Federal Mine Safety and Health Act of 1977 (Act) in the above-captioned 
proceeding. Subsequent thereto, the proceeding was set for hearing. 
At. the time of the hearing, counsel for both parties proposed a 
settlement concerning the penalty assessment to be paid by Respondent 
as to the alleged violations involved. · 

During the hearing, counsel for MSHA explained the basis for the 
settlement and stated that he would file a motion for approval of the 
settlement which would embody such explanation. 

MSHA filed motions requesting approval of a settlement and for 
dismissal of the proceeding. The last motion, filed on April 9, 1979, 
provided, in part, as follows: 

The Secretary moves to withdraw Notice No. 6-0021, 
dated July 6, 1976, and the assessed penalty of $10,000 
therefor. In support of this motion the Secretary states: 

1. That Notice No. 6-0021 citing a violation of 30 CFR 
75.200 was issued in error as the result of.observations 
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made by the inspector after a roof ~all on iuly 6, 1976. 
As a result of a thorough inspection on the .following day, 
July 7, 1976, inspector Filipek.determined that Respondent 
was not removing the last pushout at the time of the roof 
fall and therefore was not in violation of Drawing No. 8 of 
its roof control plan governing extraction of twin pushouts. 

With respect to Notice No. 6-0022, citing a violation 
of 30 CFR 75.201, dated July 6, 1976, with an assessed 
penalty of $160, the Secretary and Respondent moved to have 
the following settlement approved: 

1. Respondent has agreed to pay a penalty of $1350. 
At any hearing into the alleged violation of 30 CFR 75.201, 
there would be conflicting "testimony as to the danger pre
~ented to the miners by Respondent's pillar recovery 
methods. there would be conflicting testimony· as to 
whether or not the operator was following his established 
pillar recovery plan, and whether or not following that 
plan would have resulted in a sufficiently supported roof 
which would have prevented the roof fall which did occur on 
July 6, 1976. 

2. In the opinion of the Secretary a violation of 
30 CFR 75.201 existed, and gravity and negligence were 
greater than first evaluated. At any hearing, the Secre
tary would have put on evidence in an attempt to persuade 

.the administrative law judge that the assessed penalty was 
unreasonably low. It is the parties' belief and conviction 
that approval of this settlement is in the public interest 
and will further the intent and purpose of the Federal Mine 
Safety and Health Act of 1977. 

3. In view of the Secretary's withdrawal of 30 CFR 
75.200, Respondent agrees that the Secretary could have 
reason for requesting a greater ~enalty than a~sessed for 
Notice No. 6-0022. 

4. Respondent did demonstrate good faith in attempting 
to achieve rapid compliance. 

This information, along with the information provided· as to the 
statutory criteria contained in section 110 of the 1977 Act which is 
attached to the first motiori filed, has provided a full disclosure 
of the nature of the settlement and the basis for the original deter
minations. Thus, the parties have. complied with the intent ·Of the 
law that settlements be a matter of public record. 

In view of the reasons given above by counsel for MSHA for the 
proposed. set~lement, and in view of the disclosure ·as to th.e elements 
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constituting the foundation for the statutory criteria, it appears 
that a disposition approving the settlement will adequately protect 
the public interest. 

ORDER 

Actordingly, IT IS ORDERED that the proposed settlement, as out
lined abovE!, be, and it hereby is, APPROVED. 

IT IS FURTHER ORDERED that the motion of Petitioner to withdraw 
the petition as relates to Notice No. 6-0021, July 6, 1976, be, and· 
it hereby ts, GRANTED. 

IT IS FURTHER ORDERED that Respondent, within 30 days of the date 
of this decision, pay the agreed-upon penalty of $1,350 assessed in 
this proceeding. 

Administrative Law Judge 

Issued: April 30,.1979 

Distribution: 

Robert S. Bass, Esq., Office of the Solicitor, U.S. Department 
of Labor, 2106 Federal Office Building·, 911 Walnut Street, 
Kansas City, MO 64106 (Certified Mail) 

Karl T. Skrypak, EGq., Consolidation Coal Company, Consol Plaza, 
Pittsburgh, PA 15241 (Certified Mail) 

Administrator for Coal Mine Safety and Health 

Standard Distribution 
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION 
OFFICE OF ADMINISTRATIVE LAW JUDGES 

4015 .WILSON BOULEVARD 
ARLINGTON, VIRGINIA 22203 

April 30, 1979 

SECRETARY OF LABOR, Civil Penalty Proceedings 
MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 

Petitioner 
Docket No. PITT 79-121-P 
A/O No. 36-00963-03007 

v. 

MATHIES COAL COMPANY, 
Respondent 

Docket No. PITT 79-149-P 
A/O No. 36-00963-03008 

Mathies Mine 

DECISION APPROVING SETTLEMENTS 
, AND 

ORDERING PAYMENT OF CIVIL PENALTIES 

Appearances: Eddie Jenkins, Esq., Office of the Solicitor,_Department 
of Labor, for Petitioner; 

Before: 

Karl T. Skrypak, Esq., Mathies Coal Company, Pittsburgh, 
Pennsylvania, for Respondent. 

Judge Cook 

The Mine Safety and Health Administration (MSHA) filed petitions 
for assessment of civil penalty pursuant to section llO(a) of the Fed
eral Mine Safety and Health Act of 1977 (Act) in the above-captioned 
proceedings. Answers were filed and a notice of hearing was issued. 
Subsequent thereto, MSHA filed motions requesting approval of settle
ments and to provide time for payment of penalties. 

The motions provid.e, in part, as follows: 

a. As to Docket No. PITT 79-121-P! 

The alleged violations in this case and settlement are 
identified as follows: 

Number 

09901010 
00233523 
00233137 
00233461 

Date 

5/11/78 
6/19/78 
6/22/78 
6/22/78 

30· CFR 

70.lOOB 
75.517 
75!-503 
75 .1720A 

Assessment 
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$ 140 
255 
170 
240 

Settlement 

$ 140 
255 
170 
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As grounds for the settlement the Secretary states. 

1. The reduction of violation on 00233461 was because 
of the decision in North American, 3.IMBA [sic] 93 at 107. 
(See PITT 79-150-P) 

2. There was good faith compliance. 

3. The settlements other than 00232471 are for 100% 
of the assessed penalties. 

4. The violations did not pose a significant and 
substantial hazard to the health and safety of the 
miners. }:_/ 

.b. As to Docket" No. ·PiTT 79-i49;.;p: 

The alleged violations in this case and settlement are 
identified as follows: 

Number Date 30 CFR Assessment Settlement 

00233471 7/13/78 75.1720A $ 140 $ 0 
00233472 7/13/78 75.1704 180 180 
00233887 7/24/78 75.1707 150 150 

As groung [sic] for the Settlement the Secretary 
states: 

1. The reduction of notice 00233471 was because of 
the decision in North American Coal Corportion, [sic] 
3 IBMA 93 at 107. (See PITT 79-150-P) 

2. There was good faith compliance. 

3. The settlements other than 00233471 are for 100% 
of assessed penalties. 

}:_/ In Docket No. PITT 79-150-P, MSHA filed a motion to withdraw its 
petition and to dismiss, which stated, in part, as follows: 

"l. The operator did not violate 30 CFR 75.1720A. The opera
tor took the necessary precautions to advise the miners to wear pro
tective eye gear. Therefore, in accordance with the reasoning of 
North American Coal Corporation, 3 IBMA 93, which held if 'the fail
ure to wear glasses is entirely the result of the employees dis
obedience or negligence rather than a lack of a requirement by the 
oper·ator to wear them then a violation has not: occurred'. at 107." 
[Emphasis. ·in .original. J . 
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4. The violatio.ns did not pose a significant and 
substantial hazard to the health and safety of the miners. 

This information, along with the information as.to the statutory· 
criteria referred to above and attached to the motions, has provided 
a full disclosure of the nature of the settlement and the basis for 
the original determination. Thus, the parties have complied with the 
intent of the law that settlement be a matter of public record. 

In view of the reasons given above by counsel for MSHA for the 
proposed settlement, and in view of the disclosure as to the elements 
constituting the foundation for the statutory criteria, it appears 
that a disposition approving the settlement will adequately protect 
the public interest. 

ORDER 

Accordingly, IT IS ORDERED that the proposed settlements, as 
outlined above, be, and hereby are, APPROVED. 

IT IS FURTHER ORDERED that Respondent, within 30 days of the 
date of this decision, pay the' agreed-upon penalty of $895 assessed 
in these proceedings. 

~~ 
~~~~~ .. ·ok 

Administrative Law Judge 

Issued: April 30, 1979 

Distribution: 

Eddie Jenkins, Esq., Mine Safety and Health Administration, 
Office of the Solicitor, U.S. Department of Labor, 
4015 Wilson Boulevard, Arlington, VA 22203 

Karl T. Skrypak, Esq., Consolidation Coa.l Company, Consol 
Plaza, Pittsburgh, PA 15241 (Certified Mail) 

Administrator for Coal Mine· Safety and Health 

Standard Distribution 
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION 
OFFICE OF ADMINISTRATIVE LAW JUDGES 

4015 WILSON E;OULEVARD 
ARLINGTON, VIRGINIA 22203 

April 30, -1979 · 

SECRETARY OF LABOR, Civil Penalty Proceeding 
M~NE SAFETY ANP HEALTH 
ADMINISTRAT~ON (MSHA), 

Petitioner 
Docket No. BARB 79-117-P 
A/O No. 15-08104-03003. 

v. 
No. 1 Mine 

SUE-JAN COAL COMPANY, 
Respondent 

DECISION APPROVING. SETTLEMENT 
"AND. 

ORDERING PAYMENT OF CIVIL PENALTY 

Appearances: David F. Barbour, Esq., Office of the Solicitor, Depart
ment of Labor, for Petitioner; 
Jack McPeek, Sue-Jan Coal Company, St. Charles, Kentucky, 
for Respondent. · 

Before: Judge Cook 

The Mine Safety and Health Administration (MSHA) filed a petition· 
for assessment·of civil penalty pursuant to section llO(a) of the Fed
eral Mine Safety and Health Act of. 1977 (Act) in the above~captioned 
proceeding. An answer was filed and a notice of hearing was issued. 
Subsequent thereto, MSHA filed a motion requesting approval of a 
settlement and for dismissal of the proceeding. 

MSHA's motion stated, in part, as follows: 

Section 104(a) Citation No. 396847·, 7/18/78, 
30 CFR 75.523 originally assessed at $90.00 
to be settled for $30.00 

Gravity and Negligence 

The inspector found the panic bar on the Galis 300 roof 
bolter to be broken and inoperative. This was a serious 
violation because in the event of a miner being caught 

'between the rib and the energized machine the roof bolter 
could not be instantly stopped. The inability to use the 
panic bar thus created the possibility of serious injury 
or death (see E~hibit A). 
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Sue-Jan Coal Company (Sue-Jan) should have known of 
this violation. The broken panic bar was visually obvious 
and its condition should have been observed and corrected 
during the required electrical inspection (see Exhibit A). 
It was not. Failure to repair the panic bar was the 
result of S~e-Jan's ordinary negligence. 

Good Faith 

Sue-Jan exhibited its good faith in attempting to 
rapidly abate the violation by repairing the panic bar 
within the time set by the inspect~r.e-· 

Size 

At the time the violation was written Sue-Jan was a 
small company.· It operated only the No. 1 Mine. That mine 
employed approximately 13 miners and produced approximately 
300 tons of coal per day during one production shift (see 
Exhibit B). During the last full year prior to the sub
ject violation its total production was only 7,602 tons of 
coal (see Exhibit C, page 1). 

Previous History 

Sue-Jan had no history of previous violations (see 
Exhibit c, page 2). 

Settlement Amount 

The settlement represents a substantial reduction in 
the proposed penalty. However, MSHA believes that reduc-
tion is full [sic] justified by the small size of the operator, 
by its lack of a prior history of violations and by 
following mitigating circumstances. 

1. Sue-Jan is no longer in business. The company 
ceased operation during November 1978. MSHA inspector 
Larry Cunningham (MSHA's Madisonville Kentucky Office) 
has confirmed this. 

2. Sue-Jan leased the No. 1 Mine. That lease was 
terminated in November 1978. The company has no other 
leases and plans to acquire none. 

3. The company has two stockholders, Jack McPeek and 
Dwight Rogers. Neither, they nor the company intend to 
resume mining activity. 
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4~ Mr. McPeek claims the company's liabilities exceed 
its assets. He has agreed to pay the settlement amount from 
his personal resources. 

This information, along with the information as to the statutory 
criteria referred to above, has provided a full disclosure of the 
nature of the settlement and the basis for the original determina
tion. Thus, the parties have complied with the intent of the law that 
settlement be a matter of public record. 

In view of the reasons given above by counsel for MSHA for the 
proposed settlement, and in view of the disclosure as to the elements 
constituting the foundation for the statutory criteria, it appears 
that a disposition approving the settlement will adequately protect 
the public interest. 

Of major significance, are the factors: 

1. That Sue-Jan had no history of prior violations. 

2. That Sue-Jan was a small company which is no longer in 
business. 

3. That a co-owner of the former coal mine operator claims 
that the company's liabilities exceeded ~ts assets and such co-owner 
has agreed·to pay the settlement from his personal resources. 

ORDER 

Accordingly, IT IS ORDERED that the proposed settlement, as out
lined above, be, and hereby is, APPROVED. 

IT IS FURTHER ORDERED that Respondent, within 30 days of the 
date of this decision, pay the agreed-upon penalty of $30 assessed 
in this proceeding. 

Issued: April 30, 1979 
Distribution: 

David F. Barbour, Esq., Mine Safety and Health Administration, 
Office of the Solicitor, U.S. Department of Labor, 4015 Wilson 
Boulevard, Arlington, VA 22203 

Jack McPeek, Sue-Jan Coal Company, Box 245, St. Charles, KY 
42453 (Certified Mail) 

Jack McPeek, Box 86, Nortonville, KY 42442 (Certified Mail) 

Administrator ·for Coal Mine Safety and Health 

Standard Distribution 
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION 
OFFICE OF ADMINISTRATIVE LAW JUDGES 

40l5 WILSON BOULEVARD 
ARLINGTON, VIRGINIA 22203 

April 30, 1979 

SECRETARY OF LABOR, Civil Penalty Proceeding 
MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 

Petitioner 
v. 

PEABODY COAL COMPANY, 
Respondent 

Docket No. DENV 79-79-P 
A/O No. 02-00533-02014 

Black Mesa Strip Mine 

DECISION APPROVING SETTLEMENT 
AND 

ORDERING PAYMENT OF CIVIL PENALTIES 

Appearances: David F. Barbour, Esq., Office of the Solicitor, Depart
ment of Labor, for Petitioner; 
Thomas F. Linn, Esq., Peabody Coal Company, St. Louis, 
Missouri, for Respondent. 

Before: Judge Cook 

The Mine Safety and Health Administration (MSHA) filed a petition 
for assessment of civil penalty pursuant to section llO(a) of the Fed
eral Mine Safety and Health Act of 1977 (Act) in the above-captioned 
proceeding. An answer was filed and a notice o-f hearing was issued. 
Subsequent thereto, MSHA filed a motion requesting approval of a 
settlement and for dismissal of the proceeding. 

Pursuant to an order of the Administrative Law Judge, information 
as to the six statutory criteria contained in section 110 of the Act 
was submitted. This information has provided a full disclosure of 
the nature of the settlement and the basis for the original deter
mination. Thus, the parties have complied with the intent of the law 
that settlement be a matter of public record. · 

In its motion, MSHA stated, in part, as follows: 

Section 104(b) Notice No. 1 CET (8-0002), 1/17/78,. 
30 CFR 71.100 originally assessed at $98.00 to be 
settled for $90.00 
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The Violation 

Based upon the results of five respirable dust samples 
submitted by Peabody Coal Company (Peabody), the inspector 
found that the average concentration of respirable dust for 
a surface work position exceeded the applicable limit by 
2 .3 milligrams. 

Gravity and Negligence 

The violation was serious in that excessive concentra
tion of respirable dust could lead to the contraction of 
pneumoconiosis. Peabody is under a statutory duty to 
maintain the concentration of respirable dust within the 
prescribed limits. Its failure to do so is prima facie 
evidenc~ of a lack of compliance with that duty and 
accordingly of it ordinary negligence. 

Good Faith 

Peabody was given until February 16, 1978, to abate 
the violation .. It submitted its samples (which were in 
compliance) by February 5, 1978. In so doing it exhibited 
more than ordinary good faith in attempting to achieve 
rapid compliance. 

Size 

Peabody Coal Company has a yearly production of approxi
mately 61,707,236 tons per year. (See Exhibit A). The Black 
Mesa Strip Mine produces approximately 3,900,364 tons per 
year and employs approximately 299 miners (see Exhibits A 
and B). Peabody is large in size, as is the Black Mesa 
Strip Mine. 

Previous History 

In the 24 months prior to February 14, 1978, 30 assess
able violations were cited in the Black Mesa Strip Mine 
during 28 inspection days (see Exhibit A). Given the size 
of the mine this represents a small history of previous 
violations. 

Settlement Amount 

MSHA believes the proposed settlement, although modest 
for an operator of Peabody's size, accurately reflects the 
criteria set forth in the Coal Mine Health· and Safety Act 
of 1969 and in its successor, the Federal Mine Safety and 
Health Act of 1977, particularly in light of Peabody's 
rapid compliance and favorable past history of violations. 
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In view of the reasons given above by counsel for MSHA for the 
proposed settlement, and in view of the disclosure as to the elements 
constituting the foundation for the statutory criteria, it appears 
that a disposition approving the settlement will adequately protect 
the public interest. · 

ORDER 

Accordingly, IT IS,ORDERED that the proposed settlement, as out
lined above, be, and hereby is, APPROVED. 

IT IS FURTHER ORDERED that Respondent, within 30 days of the 
date of this decision, pay the agreed-upon penalty of $90 assessed 
in this procee~ing. 

Law Judge 

Issued: April 30, 1979 

Distribution: 

David F. Barbour, Esq., Mine Safety and Health Administration, 
Office of the Solicitor, U.S. Department of Labor, 4015 Wilson 
Boulevard, Arlington, VA 22203 

Thomas F. Linn, Esq., Peabody Coal Company, P.O. Box 235, 
St. Louis, MO 63166 (Certified Mail) 

Administrator for Coal Mine Safety and Health· 

Standard Distribut~on 
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